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Egicimam fidcicdaniiiiro illicice.gnirari, conuiiu- 
nu eft dodrimu .Uade coUigant, filiua in he* 
reditate tota inftitiituiii, aft fidiekooniiiflb uni« 
vcrfali gravatuai» lcgitimam detnliere ft deiuii 
proiubitudirponefepoirc(tf), ctfi fideicomniU^ 
fum favorem plae caufac conccmat (^), idque adeo« utfi 
filius dccedcns a uU fidctcommiiTo legitimam non detrap 
zerit, integrum hoc jus fit cjus liberis, & ab iftis ad quoy^ 
Gunquc hcrcdcs transmittatur ( c ) . Atque hoc obrincre» 
etfi filius patcrnx hcrcditati fcfc immircucrit , etiam abf* 
quc protcftationc , affcrunt Gail. (^)&Stryck. ()i 
cum fola approbationc Tcftamenti fibi non prstjudicct,tf& 
quamdiu Icgitimat in fpccic non rcnunciatum, hacc /a vu 
mancat (/), nifi Tcftamento adjC(fla fit claufula , ut 
idem impugnacurus , tantum in legitima inftitutlut 
cfTc dcbeat, qualem cautclam, quam SociNi dicunt (a 
Bartholom^o SociNO , qui eandcm L. i. Con(ult*. 
iix.fuppediuvit), fatisPraxi confirmatam eifcDo^orcs 

. . . -A. %. - . com* 

(«) FosAR. dcFideicSubrt. Qu.*95tXi.». KiiipscHi'1.11. 
de Fideic. Famil. Utuftr. e. f. n. na. Sra vcs. de 
Caotel. Teftaro. c. 17. m.z. V if. (^) MeNoca;.de 

Pracfumc. L. 4. Prarrumf. 196. n. 17. Strvcit. c. I. 
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c. 1.- (^/j L.2. O. ii9- n- 8« (Od. (/) 
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communte aflenint adco ut nifi hac ratione eleAio^ 
nem liberis fiiis reliquerit Teilator, iidem legicimam detra- 
here poffint^ teaeanturque tanturo ad reliquum fideicom» 
mifib aiedum absquefrudtbus tamen reftttucndum (h)* 
Enimvero mihi lu(c cautela abuodans videcur : non «nim 
aeceflarium judico ut daufula dida Teftamento infera 
fitt fi liberi tcneantur univeria bona cum lcgitima refti- 
tuere , hxcque adeo onus admtttat» £t quidem ratiooes 
sneas ita fubduco : Si (impliciter verum, qiiod ftatuit B cn» 
XICHIUS (#)» &CUmMEliOCRI0(i&) dcMAsrKiLLo(i) 

trtdit WERNH£K.(m), poiTe patrem gravarc fUium, uC 
Tcftituat iegitimam ei dcbitam» quando ultra Icgitiinam 
cum heredem inftituit) fequitur ut abundans haec fit oatt« 
tela. Atqui verum cft anteced, £rgo etiam conreouens* 
Confcquentia firma eft. Si cnim pater gravare poteft niiumf . 
ut reftituat legitimam ei debitam , quando ipmm hcredem 
ultra lcgitimam inftituit; ipfo fa^o tnftitutionis ukra legi» 
timam ciedionem ipfi concefCt , num cadem contentus 
cflc , an vero univcrla bona cum oncre fidcicommifli ipfaoi 
lcgitimam afficicntc acceptarc velit , cum tamen didla cau- 
tcia pcr indiredum filio iftam eledlionem &n)ediante eadem 
id tribuat, ne filius gravatus nec Ixfus intelligatur \^n): 
quod abundantiam ejusdcm aperte prodit. Qui enim di- 
ccrcpotuifietTcftatori quod univerfa bona fidci€;ammifro 

ofti* 
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efficiant,ii legitiinam excipcrec? Oui dicitomnei cxcludiC 
' iilhil : ^deoque nec lcgitioiam quae Uib univerfis bonts com^ 
' prchendttur. Cumque ettam quoad ultim^s voluntates nil 
frufbra exprdTum cenfendum iitt nec fignum iftuduntvcfs* 
ialitatis fruftra adjedum prxiumendum , eo mimis quod 
Tcftatori ignotin» non fuerit, legitima privari non pofle 
' cos , quibui compctit* Undc utiquc couigcndum , quod, 
cum nihilominus eandcm ciprefle ab onerc fideicommiffi 
non exemerit, ipfam per conceffam ele<flionem bonorumi 
quz legitimam longc excedunt, & urumfru.dum, qui ad 
tetnpus reftitutionis usqucpercipi poteft, adco compen« 
fari voluerit , ut lucrum, quod inde redundat, multuot 
excedat damnum , quod ratione legitimse apparcntcr iiH 
fertur. Ac proin locum non habct, quod alias juris tri« 
tiffimi eft; in dubio Teftatorem juri communi fefc accom* 
modafle. Quacflio eft de Icgitinia , an eandem gravaverit 
Tcftaror nec ne. Vcrum jurc communi eandem revem 
nunquam gravarc potcft, fed fempcr gravamen compen* 
fare tcnctur,ut ccflet. Id autem tum fit per modo dedu^a» 
quando cos, quibus debet legitimam, ultra candem hercdes 
inftituic. Nilitaque impedit, quominus verbaWERNHE- 
x\ filium in kgitima gravari polfc, fi ultra legitimam herct 
Inftituatur, ita intcliigamus , cx eo quod patcr filium uU 
tra legitimam inftituerit hcrcdcm , & fideicommilTo gra- 
Tavcrit non dedu<fla Icgitima , concludi pofTc , quod etiam 
ll^.rubinteUexent , falva tamen filio clcdione. Quod ve- 
loaatccedcns attinct, poiTe patrcni gravare filium . ut re< 
ftituat legicimam cidebitam , quandb ultra legitimam eum 
iiercdcm inftituit 9 dubio carctt rclinquit enins ei facuU 
tatem cligcndi lcgitimam vttl bona univcna ctfi ciuii onerc* 
Quae ft una cum hoc ctegeric , onus Hhid damao «quw. ^ 
parandum 9 q^od propria fua culpa foitit s ihn^wm 



fCS quod quis propria &a culpa (cntit) rcntire non ccnfetui^ . i 
ficque onus iftud faltem apparens eft. Fieri etiam poteft * j 
ut ufusfrudus» queoi percipiunt iiberi, donec eventus reftitu- 
tionis CKtkeriti legttimam, quam cum unii^eHis bonis reftt* | 
tuant» non (blum adxquet* fed multum (tiperet. Egregia 
funt qux hanc io rem in L i a. C. de Tcfiam, reTcribiC 
Imp. AtEXAimci. LiciviAXO&Dio«fiHi : pater / '^. 
fueffdt ( cujns ifoi CyMmts effi dkhis )/lh ex femip , ipfis . 
mitem ex trieme, ^ uxoft ex reliepio fexumte fcripis ne* - 
redihusy fdeifiUerum camniipt %utfi quis eeirum imrs 
MmtesitUttisdecederettfiifer/iitiiusPortiouem /uamrefiitue* 
ret : fr^eteres uxoriy utid^ quri ex cmtft hereditMis sd 
eam feruemfiet^ fiiis fofi mortem fusm refiksteret^ fidei* 
commifitt cslummofm imfficitfi oBiomm idverfus jjt^hm 
• fudidum te/fatoris inflituere nm dehetis: cum ex kujusmo* - 
di fideicommifiaris refiitutiom tom motris quom frxtris tyus 
forth od eam foterat pervemre* £x quorevidcns« ob id« \ 
quod portio hzc ad miam potcrat perrcnire Im p c iatorcm 
natume» onus legitimz majori lucro itcrum tolli, ut de , 
iUo conqucrendi nullam juftam habcat caufam. Imo ul- 
terius in genere id indc eliccre licet» quod iudicacBsa^T * , 
X.1CH. c. l. lcg^timam onus adeoquc etiam conditionem 
totics admittcrc, quotics favorem liberorum concernunc. 
Quoniam cnim legitima ceu portio ccrta iegc debita in fa- 
vorcm libcrorum introdu^ cft ; mcnti iegislaeoris iftiu5- 
modi onus prorflis convcniens cft, imo onus proprie dici 
j^equir. Tunc cnim potiflimum utilicatem liberorum rc- . ) 
fpicit» <]uando co mediantc impeditur, quominus bona • 
ipforum Patcr malac adminiilrationis fulpecflus diffiparc 
potlit, eumquc in finem libcri in univerlis bonis inftituan- 
tur heredes fub conditione , 11 puheres fuerint. Ponc 
cnim iegicimam ipiis rclinqui i mctucnduoi. cft ianc , nc 

cadcm ' . * 
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eadem defraudentur , confequenter fi in univerfis bonis 
quamvis cum oncre fideicommifli inftituantur , id ipfis 
non nocct, multum vero prodeft , quatenus bona ac- ' p 
quirunt ultra lcgitimam , quae ipfis non debentiir. Nec 
antequam puberes extiterint, facuitatem tcftandi habenr, ■ 
. \ confequcnter ncc conqueri polfunt, quod privcntur fa« 
- cultate difponendi faitcm de eo, quod lege iplis debetur, 
Ita Impp. DiocLETiANus &Maximi ANus in 1 ly.C, 
dc inojf» Teflatn. rcfcripferc : Filius tnatrem-i qu£ de ma* 
riti inorihus lecus fuff rcafur-i ita pojfe confulere jurc com^ . 
perttim c/?, ut eos fub bac condittone inflituat heredes ^ fi 
s patre emanc pati fuerint atque eo paBo fecundum Tahu- 
. ' Ims bonorum poffeffion^ tn fatrem cum re acctpere tzoti videri^ 
qui conditioni minime okemperaverit : neque ei notnine fi^ 
. liorum inoficio/i eo tnodo aSionem competere pojjcy quihtis 
_ nuSam injuriam fecerit mater y fed Potius putaver/t provi^ ■ 

dendum^ ^ ideo reflituere debet. Nimirum co ipfo quod 
. pater conditioni obtempcrarc dctrcdat , fufpcdus fit ; 
cum alias ni legitimam dilapidare intcndcret, ex amore er- 
ga Hberos conditionem adimpleret» ut plura bona quam 
sriia» acquirercnr. Quid prodcft autem legitima liberis, 

defrwdantur ? \n hunc cventum potius Lcgttimam . * ' 
vcc )ure ncc natura ipfis competere credendum cft* Quarc 
cam cidicredatio nil fit qiiam privatio legitimae ; nec iuius- 
nodi libcri m cafu deficientis coiiditioais ahorcdati ccn* 
\ . ftncK, nioe praetcriti, cum ctiam prstciitio legitimam (up* 
ponatr Ac proin NovcUn 1 1 f • c. 3 pr. qua (ancitum dl« 
. ' mnUun fautms fntri velmMri Uieeos fuos prjncrire M 
^^hergdesfteere in fuo telimiimo^mfifrru prelM^mtHir 
^miy <jr iffss tmminmim inff-altiHubms toufas pMttmes fti0\ 
.mftrtterittt Te/^amema^ Iticlpcum non efle in propatult. • 
^> conAqucnter cadn addudisLqSibiis deingatiim cflc 

dtci 
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Aci hequit» Cartenua (ut redeamus in viam) dicis>atque 
ha firuftra fudavit So c i nu s in invetticndaCautela» quc ab 
mCo nomen (brtita ! Scd quid tum ii id dicaoius f Fuit 
jCeus Italus* Quemadmodum autem reliquis JCtis con- 
tig^* ut tn contra(fhbus Cautelas abundantes cxcogitavo* 
fffalt f de quibus Stryckius p cculiari l>iilertatione egit > 
ita. nec mirum , fi & hic quoad ultimas voluntates in catft* 
tda abundante fuppeditanda aliquid humani paffus Soci» 
Mus* At jam porro inquirendum, quid ulterius obfcr- 
raidumiit> fi liberi uitra legitimam heredes indituti* bo* 
na univerfa relida autem ndeicommifTo affeda f Diftifip> 
gueodum mihi videtur, an heredicati fefe immifceant nec 
ne. Sique fefe immilcuerint , quomodo id fatVum fue- 
rit , an cum vel absque proteftatione. Si fefe non immi- 
lcuerintf legitimam dubio procul accipiunt : cum nil (ic« 
cum rcliquis bonis reftltueretur, per quod compenfetur. 
Enimvcro ii hereditati feie immifcuerint absquc protefta- 
tione icientes eandem univerfam fideicommiflb afFe<^tam 
tSe , legitimz intuitu lucn frudluum cx univcriis bonis 
percipicndorum , doncc evcntus reftitutionis cxtiterit, re- 
nunciafTe cenfendi funt. Indequc dein bona absquc fru- 
^ibus reftituunt. Secus fi eidem cum proteftatione lefc 
immifcuerint : quo cafaretenta Icgitima reliquoinjm bo- 
norum rcftitutionem & quidem cum frudibus promi 
cenlendi. Quicafuseft, quemWixTF.BERGENsEs apud 
■Wernherum refpexere ♦ deciJcntcs , filium quando 
ultra legitimam hercs inftitutus acceptare etiam tcnc- 
ri onus in lcgitima, vd rcftituerc id, quod uJtra legi- 
tiroam ipfi rclidum una cum frudibus. Si itaque onus 
acceptat in iegitima, univerfa bona absque frutftibus refti- 
tuit. Utrumque nimirum legitimam & frudus ex bonis 
ukra candem fuuui pcccre ncouits fcd hocum conccilio ab 
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aibitrio patris depcndet. Quoniam vero Patcr intendit, 
ut univerfa bona fua fidcicommifl^rio reftituantur, eos- 
dem conceflifle non pracfumendus , nifi onus in legitima 
acceptetur, imo cum in finem frudlus iftos conccflHTe prac- 
fumendus eft , ut ad acceptandum onus iftud filius permo» 
vcrctur : cum filius .utWiTTtBERGENSEs pergunt , ifto 
cafu conqueri non pofl]t,quod pater ipfuni in iegitima grava- 
vcrit,quia non diciturfilius gravari in legitima, quando ha- 
buit rccompenfationcm. Hinc dijudtcet filius necefTe cft, 
fi fe ultra Icgitimam heredem inftitutum , quoad univcrfa 
fapna vero Icgitinia cxprefle non indu&fideicommiflb gra- 
vktum agnoicat^ an confuldus fit legitimam absque dkJtx^ 
onere, an cum ifto acceptart. Si ipfam cum oncre acce^ 
ptat, (emetipfum quidem privat facultate de ifta teftandi; 
cantum autem e contrario ex frudibus bonorumuniveiro<» 
rum lucrari poteft, ut ampltorem nanciicatnr teftandi £i- 
cultatem. Si vero absque oncre legicimam fuam accepcae 
8c nihilomtnus bonts retiquis fefe immifeet^ caveat ne fru« 
dus inde pcrcipiat : cum ad id, quod ultraLegitimamipfi 
relidom una cum £rudibus condemnari gueat* bqoo 
apparet, noa de lana caprlna efl*e dirquirere, an eo jam 
filius in legitima gravatus ceniendus liti' quod pater ipfijnr 
tiltra iegitimam heredem inftituerit, an vero pnrcife opus 
.fit, utiegitimx mcncioncm injecerit , ut nempe eadem 
contentus eflc dcbcat, liTcftamcntum impugnaturus cflict, 
quemadmoduQi fit, fi Camcln Socini adhibica. Interio». 
quamvis in ea fcntcntia pcrfiftam, filium co folo, qiiod 
ultra legitimam inftitutus & fideicommiflb gravatus fue« 
rit , fe in lcgitima gravatum agnofccre teneri , adeo-. 
quc Cautela Socini opus non fit , eandcm tamcn adhi* 
bcri, fi quis legitimam quoque fideicommiiro afiicerc in- 
tendat« lccurius clTe judico. Facilius inde mens lelUto» 
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ris pcrrpicituri nulHsque dubits involvicur, etfi xqui rcr 
rum arbitri tx ip(b Mto inftitutionis ultra legitimam^ 
gravamine uoivenbrum bonorum cum onere fidetcommiffi 
intentionefB ipfius gravandi filium in lcgitiaia citra ullam 
haefitationem perfpiciant, tacidgue 8c csprcffi in jure ean^ 
dem vim efle admtttant. Quemadmodum es hac ratione 
in^-aliis cafibus quoque plures alix cautelae e$ ruperabun<» 
danti adhiberi folent Non enim nocent his in caiibus» Ctd 
magisprofiintyetfi neccfiarix nonfint. Atque hoclenfiiCau* !^ 
telam SocimabundavitemdicO) quatenus neccfiaria noii 
cft» reorque eadem inventa demum confiiltius efie ca:pi{< 
fe I in Teftamento exprimere, ut iegittma quoque fidei* 
cpmmtfibaiFeda'fit, vel-.Teftamentum impugnattirus tan- 
tum in legitima infi^tus efle debeat, cum fer dcduBs id ■ 
per ic intelligatur , fi ultra legitimam is inftitutusy cui eat- , ' 
dem debetur, urtiveriis bonis fine mth^oM legitimse fidei" 
(Comnrifib afledis* Kefeio itaque , an tali laudc dtgmis « 
fitSociKus, qualem vulgo ob hoc h^nfM^ confecutuSf 
fiipervacaneamque reor eorum operam , qui diiquiruni» 
anilJaipfi potius, quam ANGEto velDu&ANTi, quo« 
nuB in operihus ] am fim ile inventu m reperitur ( / ) , d<^ea* 
tur. Propofitus nobis fuit nuper Cafus , in guo Avus & 
AviaNcpotcm fuum ultra iegitimam quidcm inftituerunc ' 
heredem» fed ei fimui fideicommiflarie guoad omnia boha 
ttX\(kz alium fubftttuerunt. £t refpondunus iuxuPrin- » 
Cipia modo aHata , quod eo ipfo Nepotem in lcgitima gra- 
vaverint, adeo ut ipli vcl Jegitima fola absque onere, vel " ' ■ 
reftitutio univcrfoium bonorum, Icgitima inclufa in even- 
tum morti* fua: absque prole cligenda fuerit, etfi quoque 
Cautcia SociNi in Tcftameoto adhibita non futEct ar^ 

^ t!C, 

i/) Cardin. de L u c a Thcacr* Jttftjt. & Vcrit» TraO. 1. Pari. 
Iil;DifcXVlU.n.V. 
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. tic. 6. vcrbis (m): UuD lum ©ccf^i^tfn^ incbrbcfiigtcr 

. * UnKrSnctcl Samuel Alexander tviDcr allco 23fr()OftCll C\U 
flcn DiCIC jUrConfervation Ullfcrcr Familie ait(]Cfc()CnC IcO* 

- te 2Biilcn^'Sce(aruu(i ba^ adcrgeringrre tiorncfjmcn, unD • * 
Mefclbf anfccOten cDcr canUt utc()t julticDeu fenu ivoltc, ; 

, fo a>ollcn mr rcnfclbcn auf folc^enSaH uur jinu ha:rcdc . • 
\ in legitima ^icruut inftituirt uuD elugefc^t babcu^ unD . 
. foll Dcr Ubericfl auf uu^ uuD unfere ^iuDcr unD (£-rl)Cit . 

tCrcrbfailCU; ob ea nimirum Teflamenti verba fola: ^as 

fcrn abcr j ) Dicfcr uufer (Jncfcl Samuei Aiexander nac^ 
* • Dcni 2$i(lcn(SDttc'^ euttrcDcr Dor un^ oDfr uacO un^ ()eir ' • - 
of)nc iplutcrlalTung rccf;tma|iigcr ectbcd (^rbcn oDcr Svlus 
ter mit Jodc abc\cf)cu folte , fo folleu Dcmfclbcn auf foU 
' c()cn '^all uufcre ubrtfle SftuDer uuD (Srben nidjt nur pu- 

pillaritcr, (oUDCrn auO) in vim fideicommifii DcrC^cftalt tn 

fcincr ()(hi§{tcOeu2)crfa|]cnfc()aft ^u gfcic(;cnXl)ciIcu oDcr 

- in ftirpes fubftituirft (ct)u, Dajj allc^, wa^ Dcrfclbf t3on uni 
. . ab^ fctnen ©rog^ffltcrn cuttDCDcr bcrciti^ fc()on bcf onunen, 

oDer nocO ju getvartcn babcu mocbtc/ (^uflimmcn tvicDcc • ' . 
junice auf Dicfclbc tjcrerbfallcn foll, unD fonften nicumn^ . . 

Ctt»a^ DatJOU bcfommeU/ qux vcrba intcntionem dilpo-. 
acotium (atis fupci que inteUtgcntibiis manifeftant, idquc 
omne in fe incontincnt, quod dcin in ^rtic. 6. ex fuper- 

' abundantt'tantum majoris difttndUonis gratia & ad vanas.- 
Caufidicorum ambiguitates nr«cavendas cxprcffum, quod* 
qut adco ncceiTario adjiciendum non fuit» u Nepos ad Le* 

. gititoam quo(]ucreilitucndamtenereCiir,6d fccuriores taiK* 
tum difponentcs reddidit» ne forian vcrba Artic. f. a non» 
inteUig.cnttbus in pcrver(o fcnftt contra mcntcm ipforupi. 
accipercntur* •Cpnfultum efle duxiylUiponfumintegrumi • • 

(vr) Gqd^Bobbmia T.ll. Cpafiilc. DQLXI* Otia, 

- • . . . . • - 
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hic fubnci^tre) qiio propoiita cvadjint cUriorat cmfiiaquc 
dubia tollantur,qux alias diu dctincre poiicnc eos, qui au* 
^oritati Do^rum nimium tribuutiC» nec quid adoutten» 
dum judicant $ nifi quod candcm pro fc habcc» 

RESPONSUM JURIS. 

S^C^Un^(JnDc^benanntcn cineFadi Species mhfl ^os 
al^ ^inge^&rigeuLiteralicn^udcranot/ un^SBirUnfcr 
rccfttHc^c^ ©ntac^ten Dnrufccc m crtbcilcn ^cbct^cn tvors 
^cn; Sd^ ^abcn 5Bir allc^ Coilcgiaiiter ticifllg citvogcu/ 

mt> tfic QiH^ in fado fotgCUOCr gC|}ait quaDiicirir bt» 

fixmni 

FaBi Species, 

Sr DOc^Sorftcr uuD 3agD^ ^cnc^mciftcr fXcfctitM 
ju Jpouibrcjfcii, tt)clc(}ci bcr vtcrrcftlcDcncu 3at)rcu 
Dcrftocbcn / uut> ucflcn noci) (cbenDc (£l)cfcau Eva Roiina 
5Xcfcnt^nIin , babcn in nnno 171^ itn i.Nov. bicbc|)s 
gc^cuDc vidimirtc (c^tc 2Ci[Icn^=23crcrDnun9 crric()tct/ 
m\t> ^atinncn untcr an^crn t^rcm(£ncFcl-naf)ir!cntlic() Sa- 
muel Alexandcr 9^crcntba( • \v>ck()c^ Satcr N. 9^otfnt()af/ 
9ca>cfcncr@c()ultbcif?iur5rcnrrf6urg, rempore conditi 
teftamenti bcrcitc^ cl^ac .t^iutcr^aflung \vcitcrcr i^cibcd^^rs 
^en v^crftcrbcn ^^cuxffn §. 5*. ^crcn iibrigc \n dirpoiltionc 
fccna^mtc Sinttcr ^criVftaft fubftituirct, &afi Diclelbc, iut 
5a[l 9eDac()tcr ibr (Jnctcl Samucl Alexandcr cbnc rccf)tni<if? 
ttqc£cibc^=5rbcn v^crftcrbcn nn'irDc , afeDann fclc(;Ci5<f rb^ 
(ii^aft^j2(nti)cil, tae cr \>m i()ncn tcaatoribus ^ur 3cit t^cd 
conficirtcnTeilamcnt^ bcrcit^ fcbou bcfcmnicu, oDcr nccf) 
l\\ gctvartcn ^abcn mocOtc, mtt $(u^>Kblicflimg aflcr aus 
tcrn ^uriicf l)abcn , uuD refpcaivc auf iic dcvoivirct wcrs 

^CnfoitC, UnD J^tVar ift eicfC Subftitution UUDrefpeaivc 
ccgulatio ftotftigtn Succdlion uici;t UUr pupiilariter. 




^ 4 H(n) jfr 

fonl>crn nucf) in vim fideicommifli 9cfrt)cfien / tvic Dicfc^ aU 
(cd au^ tcm aliegirtcn §. s> ^c^ mehrcrn cvfc()cn ift. 
Sluc^ Dicfcc SiUtcrs unD refpedive ©vojjtjartcrlicbcn di- 
ipofition unDQScvor^nuncj ifl nun ^er cafus exirtirct, Nili 

^Cr CtftCrtVCfenteSnctcl yjorcinigcr >^Ctt in minorenni xta- 

tc ungcfc{)r im i8.ol>cr i9.3a&c unm'f)curat()et,fo(alirt) 
of)nc C cib6= (Erben mftorben. ^at firt) aber nacp fci* 
ncni StMcbcn Me 9(cirt)fal«i angc^egte \?crmcint(irt)c tefta- 

,mentarifrt)C difpoficion toOr^CfunDCU. ©(Cic()\t>ie nUU t^aVa 
^UVrt) ticSucceflion gcCJCn ba^ ®rOfjsg(tCV(ictpe teftament 

ganln^uDcrft rcgulivet) unb Me ubrigc bc^ tcftatoris pri- 
miSin^cr, auflcr i^rem •i^rubcr Dem Lt.HermannLude- 
wig9\ofent()a(, mib @rt)mcf!er Dc^q^farrer @rt){cirt)cr^ 

(^bcfvaUr ab hercditate defundi confanguinci e^^cluditCt 

ipcr^cn tvollcn : S((^ cntfteben brci) Stagcn : 
lO Ob nic()t ba^ t)om 2)atter unD noc^ lcbenbcr STiuti 
tcr, ivc(rt;c ebcnivenig mit if)re^(Jnrte(^ angeb^u 
c^cmTeftamcnt jufric^cn ift, erricbteteTeftament- 
obcr S(tcr(irt)e S3eror2)nung ju iXcc^t bcftdn^ig 
fcDC/ mitbin 

1.) 2)cr defundus Samucl Alexandcr feinC facultatem, 

ac^en ben ^f.f. be^ ®ro6^e[tcr(irt)en (e(jteu 2Bifc 
len^/ ju teftiren ae()abt/ unb Demnart) Dejfen Tc 

ftament foit Ol nullius momeoti » a(^ auc^ 6i( Suc- 

ceffion nart) 9}laa6 be^ (Bterlic^ dictf^elbmi 
lefttttt 2Billcni§ vjielme^r ;^u rcguiiren, unb (amts 

lirt;e SRofentMif^^ ©cfcbltifht ad l»reditatcm 

\ M mfiorbctten SDemr^ o^et SBm^et^ }it 
admittiren (ti;en? ober obn 

3.) a)a anenfan* M Teftamcnt Alcxandcr dloftat^tt 

befh^ea einneii fotte / ob toim ftlcOe^ aitf oo^ . 
(lati^eQrb^itf^fl/ fo erwi feiiiem erogtHitter 
, ^ ftj te* 



^^^^^ (14) !» ^ 

kfommcn i>bcr6efomincnmuf]fn/ oN:r o6er nur 

alleine ad legitimam partcm (ei: (BtO^l^tttVli^U 

SrbfctKifit au czteiidiren 

^ric^tcu Dauu auf 

bit erfTe S^^Q^ 
m tc(f)t; 06n)o(en bc(antcndiec()ten^ 0 Legitimam do* 

bcre eile fine ullo gravamine , 

L* C. de Ino£Teibun» 
Nov. i8. c }. 

tum non ex judicioTeHiitaris, fcd cz pcovifionc Lcgis do^ 
bcatur; 

ViKMii/s CckO:, Jur. Quxft. L. i. c. ii. 
S(nt>Cncbcn^ auc^ au^gcma^l:/ etiamNe|x>tibiisdcbe^ 
ri Legitimam przdefundlis nimirum Parcntibus; 

auth. in Succein Cod. de fuis & lcgic* hercd, 

Nov. ig, c. 5. 

©0 ift jcDcttnoc^) ;)utcr)ttt?cni(^cr auf|cr allcr conteftation, 
tt)lc Ikit] cin 23nttcr c^cr Orc|]''23attcr ck bonis ultra Le- 
gitimam frc^)c©cn>aU ju difponircn tn 9\cc(;tcn crf;aftcn, 

adeo utPatcr prxcifc opus non habeat, filium inftitucrc in 
tota hcreditate, fcd fiifficiat, fi ci relincjuat practer Legiti- 
fnam certa bona, & cuni fideicommifTo gravet fimulquc 
adjiciat, fi filius noUct bona hahere cum f^deicommiiio* 
babeat fuam Legitimam alio heredc inftituto ; 

Mantic. deConjedi.ult.volunt.L. /.Tit. S.n. II. 

St&i CK. dc Cauc Teftam. c. i/, membr* iS*' 
feqq. 

2)anucnhcro unD M 4) tci) (^cgcnwftrttqcm cafu, ^arauf 
cardo rci bciu&ct^ cD Ctc tu bci)^Klcv)tcm ^xorcutfialttctcn 

Tcllament licf(^>C()CnC lubllitutio fidcicommiiroria^U^CCtjt 
(cftduOi^^r tenor TelUmenti abcr Uitiidi) QXQUbit/ Mii 

DiC 
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W fubftitotio in evinituin mortis Ncpotis, cui ab avo bona/ 
iiltniLegitimaiii relida bcf(^6tn. 

(SM^atetH^nTefbmenttf 9t(c^%cflan( nic^ 
im aerinflfim jn jtt>eiflen, - • 
SSSotofr fti^ ^enn 

Ittn fe(6ften etfcMgct 2>enn per hadenus deduda tit 
fmTeftament bef^el^eneSubflitutiofideiccMiimiflaria ne ul-. 

lo quidem Juns colorc angcfocC)teu tDctticn f an/ itnd 3ioa( 
mn iia weniger , jc au^^ruct(i<^c (ie im Teftament cnta 
Ntcn/Unb nic()t crft Durcftinterpretation ^rau^ gebractit 
tt)crDcn Oarf; fo mujS ^enn aud; in conformitclt ^crfeU^en^ 
(uccediret wthtn , uwb ftn^SiBir f()(c^ nac^ m unge^ 
jtt)rifeltcn rccf)t((cf)en 2)^cinun9 

S>a6 ^er defundus Samuel Alexander tticfjt Dctec^ 

tigctgcttjefen, gcacn DaiSOvotjvatctHc^cTcftamcnt 
un^ tic ^arin (jefi^e^ene fubftitution ju teftiren/foui 
^eru tit Succcffion nad) SSJ^aa^ ^erfclbeu ju reguH- 
reu/ mit^in f(imt(icf)e9\ofent()fllifcf;c®cfc^tt>irter ad 
hercditatcm bc^ DetftorbcncuSettcr^ oDcr ^niwrtf 
@o^u }u admitdren fe^, Safogar 
beianseuD 

^fc bntte5*^<^fl^/ 
a>abe^m SKcicf)^=$ofc9^nt() Wf.rmhbh 

Sel. Obf. For. P. VI. O. 478. 

Wittebcrgenfci; JCti mit tuuDtgen 9^ecf)t^©rijmDcn l^ars 

get^aU/ quatenus patcr liberos ultra Legitimam heredcs 
inftituit, iplum eosdem fideicommiflb etiam intuituLegiti- 

mx gravare poiFc ; UuD Dnnu gcgcutto^rtiacr cafus Dergetf 
ftalt qualificirct, ja cbcn ^erjcnige ifl^tt^clcbcr allDa \>ot^ 
eouuuet/ iummflcu ccr ®r(tfi'2}ater fcuKm £uc£e( ourcO 



I 



-es (i6) 



.pmjufo^ung; bcrglttdjcn 'T^efd^trcrunc) cinen ^orttcil getban ; unD • 
iljm ubcv fcm ^\fi:ci;t# cin nubicrceJ f <r ju rf)un 
flcmcinet/ eon fctncm <^crm6cjcn iugmanDt f meld^cn ^ortbeil^ 
in 5lnfcbun9 Dcr bet> l'cbjcitcn ju ji.l).nDcn grudjtc/ cr crwdfrlcn 
fdnnctt/ bm^cgen abcr aud; tatuicb ju K.lt culrun^j fcinerLegi-. 
tima; fid? obiigittn miifffn; tabingcgen ibm auc^ frep flcjTanDctt/ 
mit fcincr Lcgtnma uifrisDcn ju fci)n; unD itmn anDetn mit D«» 
tien^uterniu libcrlallcnf erabcr Dcnfelbcn ergriff^^n/ tnDcm cr he- 

redinti avir.i: absc|ue prortftuicne ftd) imrnilc(rct# unD Die 

Ux bid an feln SnDe gcnu^et ; tvorab nid)te anDcr^ ju fd)lieffen/ 

* • a((J Da§ er auf Leoinmam renuncirct/ unD (lc JU reltiruircn t)cr* ■ ' 

fprocI)cn r utn fo t){c( mcbr / njcKen Dic TcihrcnDe ju aCem Uber^ 
jiuf aui$Drucf (id) tcrorDnct/ Dag tDcnn i\)r (SncFcl S.imuel Alcx^n- 
dcr n)iDer allc^ ^ev^cffcn gcgcn Diefe jur Confervarion iftrcr Fa- 
miUe angcfct^en^ (ci^te jfeiII?n^*^erorDnun,<i Da^ aUcrgerinsjlcwr* 
nebmcn unD Diefcibe anfccl)ten oDcr Damtt ntd;t iufricDcn fcort 
ttoltc/ fo ivoltcn fje Dcnfclbcn auf fo{d?cn gaU nur jum herede 
in Le<yitim.i inlUtuirt l)abcn/ unD fol/e Dcr Ubcrreli auf (te unD . 

* thve ^iiiDer unD (Zrbcn tcrcrbfalkn : wclcbc^ Dic Caurela Socini • 

• iji, \)crmittcljl Dcreti man of)tic aHon ^miUl ^inDcr tn if;rer Legi- 
nma bergejlatt/ ob par uncigent(td) , bcfdf)mcrcn Fan/ DflJ fte . 
entnjcDcr niit i^rcr Le^irimn jufricDcn fcpn / oDcr Dicfclbc ncl>fl i 
tencn auffcr il)ri()nen iocr(a(fcnen^iitcrn ju reftjfuircn fiiS) retoivi- ^ 
ten mu|fcn/ in pnfenti catu abcr Da^ lc^tere cjcfclicbcn. 

@o Q(\)tt Unfcre ved)t(icl)e ?O?einun0 Dabin/ Dng Detf ' 

defundii Simnel Alexander^ Telbment aud) nid;t Ctn* * * 

* • -. ' ma( inruiiu Jeincr Leqirim.T ju rccjt beflfbe / fonDern e* 

Quc^ mit Dcrjelben nac^ ?0?aag De^ 6ro§t)dttcr(id;en Tefta- 

• • ment($ / n>ie mtt Den ubrtgen @5t!itern ju ^a(tcn fcce. 

^cfc^cr ^tr ieDocfe falvo mehori of)iit)crba(ten follcn. Urfunt>* 
lid; Unfcr^ tictunten aufgcDrucftcn Faculiat^»3n(iegc(^. Datura 
SO^avburg Den Novemb. ly^o* 
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